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‘B;G.N:K&ziiﬂﬂ. ‘The appellanty/was tried by the Sessions

Judge; Rahimyar Khan and convicted under section 10(3) of fhe
Offence of Zina (Enforcement of Hudood) Ordinance, 1979
(here;inaafter referred to as the Ordinance), and se?ﬂ&enced
to suffer life imprisonment and'whipping ﬁumbering thirty
stripes; has filed the instant appeal against his conviction

and sentences.

2. | We have heard the arguments of the learned counsel

for the parties‘and perused the record of the trial. The

case against the appellant . was that he is a business man

and is resident bf Basti Amanat‘Ali in the City of Rahimyarkhan
He is husband of Mst. Naima Batool, Lady Councillor of

Muntcipal Committee; Rahimyarkhan., On 4-8-1982 a procession

was taken out in the City ir which the appellant with his

face blackened and arms bourd was seated on donkey as
punishment on the part of punchayat of the relations and’

other local citizens for inter alia committing zina with

the daughter of his consanguine gsister and of Muhammad Younis

\é(§1gﬁ\ another business man, and a rslative of the'appellant.
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3. Tﬁe'matter was broﬁght to the notice of the
authorities by Muhammad Nawaz s/o0 Mian Ghulam Muhammad
Veeha, a member of the Distriet Cfime Control Committee
Rahimyarkhan, who addressed application (Ex.PC) dated
581982 to Superintendent of Police Rahimyarkhan about
the procession Which'tbok place on 4-8-1982. A copy of
the application was taken by hand also to the Deputy
Commissionér, Rahimyarkhan. Muhammad Nawaz aforesaid

who is also the Ameef of defunct Jaﬁait—eaIslami,_District
Rehimyarkhan, had made the application after fully
safisfying himself in the matter and had requested for
holding of impartial inquiry as he had come to know that
the chargeé against the appellant were of committing
sodomy and zina, He had fﬁrther heard that the appellént
had given in Wfiting his confession about the matter.
The fact abeut making such writing had been confirmed

by tae appellant on telephone.

4; Chl Muhammad- Siddique, who was posted as
SHO/rnspectcr; City Pclice Station, Rahimyarkhan, partly
investigated the case, which was also mainly investigated
by SIP Muhammad Siddidue‘of that police station. On the
basis of the'applicatiqn of Muhammad Nawaz (EX.PC) he
prepared formal FIR (Ex.PC/1l) and registered the éame. He
prepared site plan and also submitted application before
AC/MIC; Rahimyarkhan for medical examination of Mst.Asifa,
who had earlier given her statement implicating the
appellant: The Magistrate allowed medical examinafion

of Mst:'Asifa who was taken before Dr.(Mrs;) Khawar Rana.
SIP Muhammad Siddique also had Ubaidur Réhman medically
examined for potency; He ﬁlso took into possession photo-
sta%fgg’birth certificate (Ex.PE) about Mst. Asma Bibi
and photostat (Ex;PK) of the writing said to have been
over signéture-of Ubaidur Rehman accused vide Memo. Ex.PH.
After recording the statements of the prosecution

witnesses he submitted the papers to the SHO who challaned

the appellant.
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B, . The matter ﬁith regard to taking ocut procession
w#s éﬁken congnizance cf by the ﬁolice and a case
under section 188 PPC was registered at the instance of
SIP Muhammad Siddique at FIR No.277 dated 6-8-1982 at
police station City Rahimyarkhan against Muhammad Younis
(father of the victim) Muhammad Shafique, Muhammad Jamil
Shaida and Rizwanul Haq. The case was alsb under section
16 of Maintenance of Public Order Ordinance, 1860 and

sections 357/500/348 PPC: The case under trial was

" on 7-8-~1882 on the wrltten order of

,Deputv Superlntendent cf -Police (Saddar)Rahimyarkhan.

‘ﬁB;,‘r, There is occular evidence of the victim namely
Mst, Asifa Bibi aged zbout 13 years and a student of
8th class, against the appellant.She has definitely implicated
the appellant} whb is hér_maternal'ﬁncle. According to
her 2/3 months before the taking out of the appellant in
brocession;shérhad gone to his factory. He was alone and
had taken her to hiS"office; After closing the door from
inside he had committed zina with her forcibly. As she
tfelt pain,ghe. wanted to raise alarm but the appellant
threatened her with a knife, She admittéd that due to fear
she did not inform anybody about the occurrence and since
there was: bleeding from her private parts she was treated
for piles. Again 2/3 days before the appellant was made
to sit on a donkey.and the procession was taken out he had
taken her to his factofy and committed zina with her. She
further eXplainéd that when the secret became open she
informed her parents about the oceurrence. The young girl
in the cross—examination stated that the appellant had
committed zina with her 3/4 times, The learned counsel for
the appellant has argued that theré is Oniy the occular
evidence of Mst: Asifa which skculd not be believed against

the appellant. It may, however, at this stage be observed
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that the appellant-accused is maternal uncle of the vibfim

Zé((gij and thers is nothing on the record to show any enmity of
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the viciim; her father and any of the prosecution witnesses
who have corroborgted the‘teétimony of the young girl. The
}defence-pieaathat Mst. Shahida Qari was angry with him
over his refusal-to marry her,could not be considered

.as sufficient ground for his false implication by the
aforesaid persons: in as much as Muhammad Younis, fhe
father of the girl and other witnesses who are related to
the parties would not have involved the honour of the girl
and the two minor sons of Muhdmmad Younis'ggkwhom the
appellanﬁ is further alleged to have bsem committed
sodomy;at'thé‘instance'of Shahida Qari or anyone else. The
evidence of the wvictim is also corroborated by the

medical evidence and the certificate of the Chemical
Examiner with regard to ziﬁa having been committed on

Mst., Asifa. Mbredver; in the instant case there is
evidence of eXtra.judicial confession in the presence of
entire puncha?at about whica evidence has been given by
Muhammad Younis, Hakim Muhammad Abdullah, Mubammad Jamil
Shaida, who all state that the éppellant confessed
béfore'them‘of“having comitted zina with Mst. Shagufta,
Mst: Asifa and sodomy on the two minor sons of Muhammad
Younis; It is on the record.of the case that the cases

of the sodomy on the two boys and the zina with Mst.

Shagufta are proczeeding in other Courts.

S Besides the aforesaid evidence there is also a
writing (EX:PD)d%hich admittedly appears the signature
of . the appellant,which was also signed by Muhammad Younis
Muhammad Jamil Shaida, Rizwanul Hag and Muhammad Siddique,
father of the'appellant; It is trué that in fhe writing
there is confession about two children of Muhammad Younis
but the omission of the girls' names is understandable)
imsihdﬁ‘an effort to save the two young girls’ from
i%@m?ny and dishoﬁour: It is apparent from the record,

specially the statement of witnesses, who were members

of the punchayat and took part in the proceedings resulting
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in the taking out the procession that the compromise not

to report to the police had made to save reputation

and goodname of the girls involved. The learned counsel for
the appellant has referred to the evidence of Dr. Abid
Hussain of Rahimyarkhan which shows that the appellant had
received extensive multiple contusions which‘thoﬁgh simple
in nature were ?ﬁ@%ﬁ!to eastablish that the appellant had
received beatings: He has also furthef argued that it was

after the beatlngsz_he appellant was forced to make confe851onal

statement. Mr. Muhammad Aslam Uns, the learned counsel for

the State; however, pointed out that the procession was

taken out after the compromise and after the writing was
sighed by the'appellant and ° - the simple injﬁries -

were in all probability caused to the appellant whlle he.

was riding on the donkey with his face blackened: andkmndstxmﬁ&i
therefore, the same couid not serve: as evidence of.

coercion for signing the writing.

B - As already stated the.parties afe inter-related

and this is a case of zinafcdmﬁtted on the niece by hiér
maternal uncle. The onlv explanatlon sough;to be made by
the appellant is too far fetched and besides is not proved
by any admission made by the prosecution witnesses in

that behalf. The matter was not put to the witnesses
concerned in cross-examination and the defence plea,
therefore, appears to be anafter thought.

G, In cases of this nature theré is no occular evidence
rand since in this case the victim is young girl and not
full grown woman , who has given evidence against her own

maternal uncle in detail, there can be no question of

- disbelieving her evidence, specially when it 1s fully

supported by medical evidence. It may here be stated that

the learned counsel for the appellant has also contended

- that the evidence about the vaginal swabar$being sent to

the Chemlcal Examiner is not satisfactory in that the _
who took the same to Chemical Examlnex

¢gq entire chain of evidence of personsLis obv1ous1y, not on

—~
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the record. However, it was for;the defence to put .-
question to the investigating offic?rfand other police
efficials to‘support their plea, ifJ;as their case

that the vaginﬁl swabs were in fact not the same which

were sent by the lady doctor to the Chemical Examiner

through tke police, However, it is apparent that no

such question was put in the cross-examination.

10;- The subsequent conduct of the appellant is

also indicative of his consciousness of_guilt. He is

an educated businessman who obviously ié socially highly
placed; so much so that his wife is—Céuncillor of the
Municipal Committee; He hOwever,:allowéd the blackening
of his face, the ride on the donxey baék, insults and
abuses and received even multiple injuriés and abrasions
but neither he nox his‘wife'cdmplainéd to the law
enforcing authorties of the locality, of the dist?ict,
the Province,éga the Federal Government. It was left

to the local head of the JamaitseaIsiami to report the
incident and the fact .that the procession was taken out
illegally tc the disgrace a local citizen. It is also
significant to note that his father who had signed

his written confession as a witneSs.and as member of

the Panchayat. and who was cited as a defence witness

by the appellant was given up by him and,therefore,
there is the obvicus presumption that he would not

have supported the defence.

11; Lastly tne contention has been raised that the
learned Sessions“Judge; Rahimyarkhan; while convictihg
the‘appeilant under section 10(3) of the Ordinance to
imprisonment for life has ovefwlooked the fact that

under that sectleon the offence 1s punishable with
tmprisonment for a term which shall not less than four
vears and. net more than 25 years; The giving 6f runishment
of imprisonment for life; though technically not enwvisaged
under the ‘section, the irregularlity wiiesh gould be'cured

under section 537 Cr.P.C.
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12, For the reasons given above, there is nothing
urged to support the appeal which could be considered
as even creating doubt about the guilt of the
accused~appellant., The appeai is, therefore, dismiésed
and the conviction and sentences are maintained with
the modification that under section 10(3) the appellant
is punishéd with imprisonmeﬁt for a term of twentyfive

years and also to suffer whipping-numbefing thirty stripes,
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Islgmabad, the
HMlay , 1984
"M, Faridun*
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